I INTRODUCTION
The protection of cultural and spiritual landscapes and materials is fundamentally important to maintaining Indigenous culture. Indigenous cultural heritage is an 'ongoing part of Aboriginal existence which is vital to Aboriginal well-being'. 1 In recent years, the advocacy work of Indigenous traditional owners, community groups and academics has led to greater public awareness of the importance of Indigenous cultural heritage, as well as some positive legal reforms. 2 However, legal protection of cultural heritage has often been, and continues to be, ineffective. One of the key reasons for this ineffectiveness is a piecemeal approach to protection of Indigenous cultural heritage. Such an Plainly, the courts cannot provide the solution to protection of Indigenous heritage. Yet, a curial determination is often the culmination of a long-term, complex and hard-fought dispute on these issues. Further, court decisions on Indigenous heritage often have impacts beyond the immediate disputes and can also demonstrate new judicial understandings in that field. It must also be acknowledged that problems as to the extent to which Australian law is able to recognise and respect Indigenous legal and cultural paradigms are enduring, and occur in many different contexts. It is clear that deeper, more sweeping and more innovative reforms led by Indigenous peoples are required to address these issues. However, the aim of this article is to suggest that courts are not so much unwilling to understand Indigenous cultural heritage issues, but are blinded and cannot see the full extent of its complexity and reach into others areas of law (and life). Nevertheless, judicial officers are finding ways to overcome this myopia, even within the 'confines' of the court.
The article is divided into two parts. Part II identifies why Indigenous cultural heritage is not adequately protected by law and how this limits the courts in terms of what they engage with when making decisions. Part III suggests ways of overcoming the courts' 'blindness' to country. These solutions range across a wide base -from legislative reform to judicial education -but the particular focus is on what can be learned from three recent cases.
II WHY IS INDIGENOUS CULTURAL HERITAGE NOT ADEQUATELY PROTECTED BY LAW AND HOW DOES THIS LIMIT THE COURTS?
It is widely acknowledged by Indigenous peoples and Indigenous and nonIndigenous academics and lawyers that Indigenous heritage is not adequately protected by Australian law. 7 The Commonwealth Department of Environment and Energy's 2016 State of the Environment Report concluded that 'Australia's Indigenous heritage remains inadequately documented and protected, and incremental destruction continues …'. 8 There are five key reasons that contribute to why Indigenous cultural heritage is not adequately protected in Australia. Two are inherently legal: the fragmentation relating to both jurisdiction and subject matter (including subject matters such as environment and native title). Two are quasi-political: debates about 'who speaks for country' and a lack of enforcement of existing laws. The final reason relates more broadly to cross-cultural understanding: a failure to understand what Indigenous cultural heritage comprises that concomitantly affects how cultural heritage is defined and interpreted. As is expanded on below, Indigenous heritage can be viewed using two different approaches: the first, focussing on the 'past' and archaeological aspects, and the second, as part of a living culture. 9 It is this second approach that is consistent with Indigenous worldviews. 10 All of these factors impact on how courts interact with, and make decisions concerning, Indigenous cultural heritage.
A Legal Fragmentation: Jurisdiction and Subject Matter
Laws relating to Indigenous heritage and the environment can be made at both Commonwealth and state/territory level. This 'complex jurisdictional patchwork' provides challenges for protection of Indigenous cultural heritage and effective environmental regulation.
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As is known, the Constitution does not provide for the recognition of Indigenous peoples as the traditional owners of the lands and waters or protection of their rights to heritage. Further, there is no specific head of power in the Constitution that relates to Indigenous rights to land, to Indigenous cultural heritage, or to the environment more generally. However, there has been an expansive interpretation of other Commonwealth heads of power, such as the external affairs power, which has extended their reach into aspects of these areas.
12 Mason J (as he then was) also noted in respect of the 'race power' (s 51(xxvi)) that:
the cultural heritage of a people is so much of a characteristic or property of the people to whom it belongs that it is inseparably connected with them, so that a legislative power with respect to the people of a race, which confers power to make laws to protect them, necessarily extends to the making of laws protecting their cultural heritage. 13 The complex and multifaceted discussion about Indigenous constitutional recognition and reform that is currently ongoing must, however, be acknowledged.
14 With respect to cultural heritage in particular, in 2012, the Prime Minister's Expert Panel on Constitutional Recognition recommended, amongst other things, that a new provision be inserted into the Constitution 'acknowledging the continuing relationship of Indigenous peoples with their traditional lands and waters' and 'respecting the continuing cultures, languages and heritage of Indigenous peoples'. 15 Since this recommendation was made, a historic Indigenous-designed and -led deliberative process of Indigenous communities has taken place in the form of regional dialogues. These regional dialogues culminated in presentation of the 'Uluru Statement from the Heart' in May 2017, which included the following:
We seek constitutional reforms to empower our people and take a rightful place in our own country. When we have power over our destiny our children will flourish. They will walk in two worlds and their culture will be a gift to their country. We call for the establishment of a First Nations Voice enshrined in the Constitution.
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As yet, the Commonwealth Government has not indicated how it will receive the Uluru Statement, but such a voice to Parliament would clearly have the ability to raise Indigenous heritage concerns. It would seem this would be particularly important at the Commonwealth level given the relative weakness of the Commonwealth legislation that we now turn to consider.
The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) ('ATSIHP Act') was enacted to be used 'as a last resort' if protection under state or territory laws was inadequate. 17 In considering a judicial review application of a decision under the ATSIHP Act relating to the old Swan Brewery site in Perth, French J (as he then was) stated in Tickner v Bropho There has been strong criticism of the lack of efficacy of the ATSIHP Act. 20 This article does not intend to cover that ground as the trilogy of decisions that we are focussing on do not relate to the ATSIHP Act. However, it is a part of the framework and has led to courts considering Indigenous cultural heritage in controversial cases such as Kartinyeri v Commonwealth ('Hindmarsh Island Bridge Case').
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Each state and territory also has legislation that applies to protection of Indigenous heritage. 22 States and territories also have their own environmental, planning, mining, petroleum and (non-Indigenous) heritage legislation which they administer. This fragmentation has an impact on which courts supervise and enforce such legislation, and the extent of their powers; with the EPBC Act enforced by the Federal Court and the state and territory statutes enforced by the state courts or by specialist courts, such as the NSW Land and Environment Court. There is also Commonwealth legislation in relation to native title (the Native Title Act 1993 (Cth) ('Native Title Act')) and legislation in most states and territories dealing with Aboriginal land rights. 28 It is evident that there is subject matter siloing across both federal and state jurisdictions. Different statutes deal with aspects of environmental protection, The imposition of such legal categories is arguably a 'form of postcolonial repression'.
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Relationships to country are not divisible and such legal categories suggest that they can, and should, be.
Further, even on a simplistic level, connections between different pieces of legislation are absent. For example, recent proposed amendments to the Aboriginal Heritage Act 1972 (WA) were rightly criticised because they did not take into account the connection between cultural heritage and environmental law.
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This is both curious and unfortunate given the link between the protection of Indigenous cultural heritage and land use and environmental planning processes, such as preparing environmental impact statements and conducting environmental impact assessments. However, the form in which relationships between the environment and Indigenous cultural heritage are recognised must also be carefully considered. It is, to say the least, deeply disturbing that in NSW, the protection of Aboriginal cultural heritage is dealt with under a statute that regulates 'flora and fauna'. 34 Carolyn Tan identifies that cultural heritage law was designed to protect and preserve heritage for the public; whereas native title was framed more around 'private' (albeit collective) rights of groups. 35 Clearly, heritage laws and native title also find their source in different places, with native title rights being derived from traditional laws and customs of native title holders (as noted by Tan, native title 'is not something created by Parliament or in the interests of the wider public'). 36 The 'public' nature of laws protecting Indigenous heritage is problematic in itself, as the focus is on the broader community rather than the traditional owners or even the Indigenous community. Tan explores whether native title rights could provide a way to protect heritage sites and notes that the 'content of rights to protect sites has not been tested in litigation'.
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She concludes that, from her perspective, native title, as it currently stands, is 'not well placed to protect sites, mainly because native title rights are vulnerable to extinguishment and to being prevailed over by validly granted tenure'. 38 However, she suggests there are opportunities for 'creative and flexible formulations of native title rights' to give some protection to important places. 39 Similarly, the links between cultural heritage legislation, land use planning and Aboriginal land rights legislation are also 'missing', however, an exploration of these important and complex issues is beyond the scope of this article.
There is also siloing between law and 'non-law'. Mechanisms that are seen to be outside the legal framework are often not given sufficient attention by lawyers and legal academics. One example of this is Indigenous Protected Areas and, in particular, Sea Country Indigenous Protected Areas. These are not provided for under any legislation, but are an Indigenous community-led approach, based on Indigenous legal and belief systems, that allow for community-based recognition of Indigenous heritage through Indigenous management of the marine environment. 40 As they are seen as non-legal, lawyers may be unaware of their impact or potential. Of course, these 'non-law' mechanisms may be said to be beyond what courts can or should take into account, but this observation may in itself be perceived as a part of courts' 'blindness' in this space.
B Questions of 'Who Speaks for Country'?
Debates relating to Indigenous lands and waters are often complex and raise the issue of 'who speaks for country?'. As was noted by Norman Laing and Kellyanne Stanford, there is 'no single identifier or legal definition for "who speaks for Country"' and 'identifying "who speaks for Country" in most geographical areas in NSW is not a simple undertaking'. 41 In a very public way, we have seen issues arising in mining contexts, such as James Price Point in WA, where some Indigenous groups supported the building of a 'gas hub' off the coast, predominantly for economic reasons, and other Indigenous groups did not support it due to potential environmental damage to places of cultural significance. The James Price Point example also brought out debate between environmental groups and Indigenous communities; as did another highly politicised example, which has become known as the 'Wild Rivers debate'. Broadly, the Wild Rivers debate related to the enactment of conservation legislation that limited certain development activities in particular zones containing 'wild rivers' in north Queensland. 43 Respected Indigenous leader Noel Pearson described the legislation as having been 'concocted by green groups in Brisbane in return for green [election] preferences'. 44 It has since been repealed. Although conflicts between Indigenous worldviews and environmental conservation are not new, 45 it has been observed that conflict between Indigenous groups and environmental groups (what has been labelled by some commentators as 'green-black conflict') is a growing feature of Australian politics. 46 These conflicts often relate to self-determination, which in turn relates to the United Nations Declaration on the Rights of Indigenous Peoples -to which Australia is a signatory.
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The issues relating to 'who speaks for country' create potential uncertainties for courts, and could even lead to court disputes themselves where competing parties have different views on developments or conservation on country. Of course, these issues are not just in relation to Indigenous heritage if we think more broadly about 'who speaks'. 'Green-black conflict' should cause us to reflect more broadly on the relationship between environmental law, Indigenous heritage and self-determination. As noted by Graeme Neate, use of legislation for the protection of Indigenous heritage arises where the government has to 'weigh or rank legitimate competing interests'. 48 Although we often think of such interests involving what might loosely be called environmental destruction, environmental conservation is also a competing interest, for example, where an area is closed off 'for conservation' so that no one can access it (even to visit important heritage sites). This is an extreme illustration, but it demonstrates the importance of hearing and understanding the Indigenous voice -first and foremost -in decisions about Aboriginal heritage.
C Enforcement of Protective Measures
Historically, there has been limited enforcement of penalties for offences relating to destruction of Aboriginal heritage and those penalties have been, on any view, manifestly too low. This is particularly the case when compared to other offences, for example, environmental offences relating to the destruction of wildlife or native vegetation. 49 In 2010, the maximum penalties under the National Parks and Wildlife Act 1974 (NSW) ('NPW Act') were increased. 50 For instance, the maximum penalty under the NPW Act for the offence of 'harming an Aboriginal object' increased from $11 000 for an individual and $22 000 for a corporation, to $55 000 for an individual and $220 000 for a corporation. 51 However, in Ausgrid, the NSW Land and Environment Court noted that the maximum penalties for offences concerning the destruction of Aboriginal cultural heritage were considerably lower than comparable offences under various environmental and planning statutes. 52 In that case, which involved a plea of guilty to the offence of harming an Aboriginal object, Pepper J stated that:
The maximum penalty for this offence is $220,000 in the case of a corporation (s 86(2)(b) of the NPWA). The maximum magnitude of the penalty reflects the seriousness with which Parliament views the offence of harming Aboriginal objects (Camilleri's Stock Feeds Pty Ltd v Environment Protection Authority (1993) 32 NSWLR 683 at 698 ...).
53
By contrast, at the time Ausgrid was decided, offences by corporations against the Environmental Planning and Assessment Act 1979 (NSW) attracted a maximum penalty of $1 100 000. 54 Tier 1 offences by corporations against the Protection of the Environment Operations Act 1979 (NSW) ('POEO Act') attracted a maximum penalty of $2 000 000 for negligent actions 55 and a maximum penalty of $5 000 000 for wilful actions. 56 Putting aside the low penalties, enforcement by Indigenous peoples of provisions that protect cultural heritage is expensive. There is also the potential of adverse costs orders. was because 'the Aboriginal community was divided' as to whether the relevant permit and consent should have been granted. 58 Additionally, funding constraints imposed on environmental and local legal centres also limit the ability of Aboriginal groups to enforce the existing law. In short, it would appear that there exists both a lack of political will and a lack of funding to effectively protect Aboriginal cultural heritage. It was common ground that the area in which the objects exist is of traditional as well as archaeological significance for Aboriginal people. … However … a number of registered Aboriginal parties described traditional associations, and personal recollections of the area generally, and described the existence or possible existence of specific cultural associations such as traditional routes, songlines associated with initiation ceremonies, birthing sites, and special traditional associations such as with the kingfisher and with bush medicine plants, all of which extend over the creek system and which would make the whole area significant.
D Failure to Understand What Indigenous Cultural Heritage Comprises
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Emma Lee describes the dangers of seeing Indigneous heritage as in the past: 'framed within a distant and unreachable past, leaving contemporary people as ticket-holders to the spectacle of their own history'. 62 Yet some older promulgated heritage legislation (particularly that of WA, Tasmania and NSW) is based on outmoded historical, social and philosophical conceptions that locate Indigenous peoples and cultures in an earlier time, and give the legislation a 'museum mentality' -that is, that the place for tangible items is in a museum, and not as part of a living culture. 63 Neate notes that legislation may emphasise certain values over others and that, for example, it might assist in the preservation of some items like rock art (that has values relating to their 'outstanding aesthetic and scientific appeal'), while not protecting others (such as 58 Ibid 
III WORKING TOWARDS OVERCOMING COLOURBLINDNESS
There have been, and continue to be, substantial attempts at overcoming some of the problems identified above. At the root of all attempts is an effort to broaden the understanding of what Indigenous heritage encompasses. This knowledge is central to formulating meaningful statutory protections and, in turn, central to the courts interpreting and applying these laws in an effective manner. While our focus is principally on the courts and the three case studies identified, it is, however, important to briefly touch upon some broader legislative intiatives.
A Legislative Initiatives
Notwithstanding the disparate state of statutory Indigenous cultural heritage protection, there exists meaningful promulgation and reform of laws protecting cultural heritage. As noted above, relatively recent reforms have been undertaken to overhaul stand-alone Indigenous cultural heritage legislation in both Queesland (initially in 2003) and Victoria (initially in 2006, and there have been more recent substantial amendments in 2016). 65 Tan notes that these statutes move beyond the archaeological model, where it is an offence to damage a site and permits to damage or alter sites can be obtained from a government official or appointed body. 66 Both the Queensland and Victorian legislation require more information and additional procedures before a person can obtain permission to damage a place of significance. 67 than in any other Australian jurisdiction'. 69 The Northern Territory ('NT') was the first jurisdiction to legislate in relation to Indigenous cultural heritage in 1955, and as early as 1978 moved 'away from the historical non-Aboriginal focus on archaeological interests' and focussed instead on how the site was of significance to Aboriginal peoples.
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As we will see below, the NT legislation provides for substantial penalties with respect to destruction of cultural heritage. 71 The Australian Capital Territory has a combined statute for both Indigenous and non-Indigenous heritage. 72 Aboriginal place and Aboriginal tradition are defined broadly in the Heritage Act 2004 (ACT) to include places that are associated with 'customs, rituals, institutions, beliefs or general way of life of Aboriginal people'. 73 The three other State jurisdictions are involved in, albeit very slow, reform processes. Tasmania has made only relatively small amendments to their legislation so far, such as changing the name of the legislation from the Aboriginal Relics Act 1975 (Tas) to the Aboriginal Heritage Act 1975 (Tas), but they acknowledge that further, more major reform will be needed. 74 The NSW Government is committed to implementing separate, stand-alone Indigenous heritage legislation and, as noted above, has recently released a discussion paper on the proposed reforms and commenced community consultations. 75 The WA Government has been discussing reform for a number of years, but an amendment Bill put forward by the previous Government has effectively been shelved after much criticism. 76 Nevertheless, it appears that the new Minister for Aboriginal Affairs in WA is committed to reforming the legislation. 77 However, even though some of the reforms offer significant improvement on what has previously existed, there still needs to be ongoing effort to ensure that the enactments are operating effectively. 78 The very recently promulgated Aboriginal Heritage Amendment Act 2016 (Vic) demonstrates this. The amendments included adding 'omissions' (not just 'acts') to the offence of harming Aboriginal cultural heritage, and enacting '24 hour stop orders' that can be issued where an authorised officer or an Aboriginal heritage officer is satisfied that an act is harming, or is likely to harm, Aboriginal cultural heritage, and that Aboriginal cultural heritage could not be properly protected unless a 24 hour stop order is issued. 79 The amendments to the Victorian legislation also include new provisions relating to intangible cultural heritage. 80 any knowledge of or expression of Aboriginal tradition, … and includes oral traditions, performing arts, stories, rituals, festivals, social practices, craft, visual arts, and environmental and ecological knowledge, but does not include anything that is widely known to the public. 81 Under the Victorian legislation, intangible cultural heritage can be included on the Victorian Aboriginal Heritage Register and may also be subject to an Aboriginal intangible heritage agreement. 82 Such an agreement may provide for a wide range of issues in relation to Aboriginal intangible heritage such as management; protection or conservation; research or publication; development or commercial use; rights of traditional owners; and compensation to be paid to traditional owners for research, development and commercial use.
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The NSW and WA legislatures in particular have the opportunity not only to meet the standard of the reformed legislation of the other jurisdictions, but to reach further in working with Indigenous communities. Meanwhile, in respect of those juridictions that have reformed their legislation in recent years, more can be done with ongoing proper consultation and engagement.
Although it is only one small part of the legislative response, the courts are the place where the offence provisions relating to cultural heritage are given effect to. Various enactments specifically protect Aboriginal cultural heritage and make its destruction an offence in a range of ways. 84 Accordingly, in the decision of Ausgrid, a case concerning the wholly accidental partial destruction of an Aboriginal rock carving, a conviction and fine of $4 690 nevertheless resulted, despite a submission that no conviction should be recorded. 85 The low fine was in part a reflection of the low maximum penalty under the National Parks and Wildlife Act 1974 (NSW) (only $220 000 for a corporation which, as discussed above, compared to other environmental and planning offences, is very low).
86
In Aboriginal Areas Protection Authority v OM (Manganese) Ltd, 87 the defendant was charged with an offence of desecration of a sacred site and an offence of breaching a condition of its approval (or 'authority') causing damage to a sacred site under the Northern Territory Aboriginal Sacred Sites Act 1989 (NT).
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The registered sacred site, known in the English language as 'Two Women Sitting Down', was of two female dreaming figures, whose skin names were 'Namakili' and 'Napanangka', and who were represented by rocky 79 See outcrops. 89 The sacred site was one of a number of sacred sites along a particular song line. A significant identifying feature of the site was a horizontal rock arm extending off a pillar. 90 The arm fell off and broke into many pieces as a result of mining activity, including drilling, carried out by the defendant. The defendant knew of the significance of the site and of the rock arm. The authority granted to the company was conditional upon the sacred site not being entered or damaged. The Court found that the defendant had conducted the mining activities in a manner that maximised its financial gain at the expense of complying with the conditions attached to the approval. 91 Pursuant to guilty pleas, the defendant was fined $120 000 for the offence of desecration of a sacred site and $30 000 for the breach of a condition of its approval causing damage to a sacred site.
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As noted above, there have been recent attempts to increase penalties for Indigenous cultural heritage destruction. However, the penalties in some jurisdictions remain, and at least in NSW, on any view, too low. Given that the maximum penalty proscribed for an offence reflects the seriousness with which a Parliament views the commission of the offence, 93 it begs the question of how important -or otherwise -the NSW legislature views the destruction of Indigenous cultural heritage in that State.
B Broader Policy Issues that Impact the Courts
Before turning to consider the decisions of the courts in more detail, it is useful to draw attention to some broader policy issues that impact on the operation of the courts in this area. The 2016 Consultation Report, 'The Path to Justice: Aboriginal and Torres Strait Islander Women's Experience of the Courts', prepared for the Judicial Council on Cultural Diversity noted the importance of Indigenous interpreters. 94 The recommendations of the Consultation Report included that all courts should have interpreter policies and that judicial officers and lawyers should receive training and guidance about how to work with interpreters. 95 More broadly, the Consultation Report recommended that all judicial officers should receive cultural competency training. Different ways of communicating can affect the way that Aboriginal and Torres Strait Islander peoples are heard and understood when giving evidence. These considerations need to be understood by judges and taken into account during hearings about cultural heritage. This is particularly important when very complex details about Indigenous worldviews are being explained in court. As the Equality Before the Law Bench Book ('Bench Book') (produced by the Judicial Commission of NSW) notes:
Some differences in relation to Aboriginal appearance, behaviour and body language of which appropriate account may need to be taken, are: Lack of direct eye contact/looking down or away -for many Aboriginal people it is impolite and disrespectful to look someone direct in the eyeparticularly if that person is in authority. It does not mean that they are dishonest or lacking in credibility. Phrases like 'Please look at me when I'm speaking to you' are not appropriate in these situations. Dress that appears eccentric or disrespectful -many Aboriginal people have low income levels, do so not have the ability to 'dress up' for court appearances in the same way as people who have a higher level of income. Silence -silence is a common and positively value communication style in Aboriginal society. It often means the person wants to think, or to adjust to or become comfortable with a particular situation. … Different gestures or sign language -these are significant ways of communicating in traditional Aboriginal culture. For example, sign language is particularly important in hunting and mourning practices. … If there is any doubt about what a particular sign or gesture means, ask for its meaning rather than potentially ascribing the wrong meaning to it.
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To mitigate these cultural and linguistic differences in the courtroom, in addition to judicial education (further discussed below), 97 legislative responses at both the Commonwealth and state level include various provisions in the relevant Evidence Acts that allow the courts greater flexibility when receiving evidence from Indigenous persons. For example, in NSW there exists powers of the court to make orders in relation to the way witnesses give oral evidence, and in particular, the manner in which they are questioned. 98 These provisions allow for witnesses to give their oral evidence in narrative form, that is to say, as a continuous story in their own words, rather than in the more orthodox and confined manner of eliciting evidence only by question and answer. There is an exception to the hearsay rule of a representation about the existence or nonexistence, or the content of the traditional laws and customs of Aboriginal or Torres Strait Islander peoples. 99 There also exists an exception to the opinion evidence rule permitting evidence of an opinion expressed by a member of a particular Aboriginal and Torres Strait Islander group about the existence or nonexistence, or the content of the traditional laws and customs of the group. 100 In addition, in conducting native title proceedings under the Native Title Act, the Federal Court 'may take account of the cultural and customary concerns' of Indigenous peoples. 101 
C Education
Education is central to understanding not merely of the need for the protection of Aboriginal cultural heritage, but also what 'heritage' comprises, and therefore, how best to protect it. In a representative democracy such as Australia, the education of the public is essential to ensuring that adequate laws are passed to preserve Indigenous cultural heritage. Likewise, the education of those elected and entrusted to enact those laws is essential. In the Parliamentary debates about the Aboriginal Relics Amendment Bill 2017 (Tas), one of the opposition members noted that it was a failing that there was no Aboriginal Member of the Tasmanian Parliament to speak on these issues. 102 Judicial education is also critically important. It cannot be assumed that judicial officers have much, if any, knowledge about Indigenous cultural heritage, notwithstanding that they may be expected to decide cases concerning this subject-matter. Initiatives such as the Judicial Commission of New South Wales' Ngara Yura Committee, whose aims include the education of judicial officers in NSW in respect of Indigenous issues, both civil and criminal, are to be commended, if not replicated in other jurisdictions. 103 Specifically, the Committee raises awareness of cultural heritage issues through visits to sacred sites and presentations by traditional owners, archaeologists and anthropologists. Its innovations include, as referred to above, its publication of the Bench Book. 104 The Bench Book is a loose-leaf resource, the aim of which is to assist judicial officers in conducting hearings. It contains both general cultural information and directs judicial officers to practical considerations that ought to inform the conduct of hearings involving Indigenous persons. The Committee also provides a forum for the dissemination of information, experience and knowledge, by and to, judicial officers, by means other than the more conventional of the publication of judgments and attendance at conferences. It is this type of sharing of experience and knowledge in the judicial space that we promote in our final section where we turn to our three case studies.
D Courts
The courts are increasingly recognising and acknowledging that cultural heritage comprises of much more than artefacts, and includes landscapes and values. A recent trilogy of cases, from three different jurisdictions, illustrates the curial evolution in this respect. These cases emphasise both the recurring challenges faced by judges in this area, but also the novel and insightful approaches that judicial officers are striving to take. Although all these cases were decided within a short timeframe (2015-16), curiously none of them referred to each other. 105 Nor did they refer to historical, well-known Indigenous heritage cases (for example, the Hindmarsh Island Bridge Case
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). This may not be unusual given the different jurisdictions and areas of law which they dealt with, however, it is somewhat trite to observe that judges can learn from how other cases have dealt with the unique challenges of interpreting evidence of Indigenous worldviews about heritage.
The idea that 'state' (Australian) law is not the only legal order, and that Indigenous laws exist in Australia, is not radical. Section 223(1)(a) of the Native Title Act provides that the expression native title means the rights and interests of Indigenous peoples in relation to land and waters where 'the rights and interests are possessed under the traditional laws acknowledged'. It has been referred to in judicial determinations as an 'intersection' of 'traditional law and custom' with the common law. 107 Gleeson CJ, and Gummow and Hayne JJ suggested in Members of the Yorta Yorta Aboriginal Community v Victoria (2002) 214 CLR 422 that the relevant intersection is that of two normative systems, and that: 'it is only if the rich complexity of indigenous societies is denied that reference to traditional laws and customs as a normative system jars the ear of the listener'. 108 Yet, as was clearly stated by their Honours, the intersection is located by reference to the state law -in that case, the Native Title Act.
109 That sentiment is relevant here because although Indigenous laws and worldviews inform the content of Indigenous cultural heritage, the courts are necessarily examining heritage through the prism of the relevant legislation -the state law. As is suggested below, the courts are looking at the interaction of Indigenous cultural heritage and the relevant legislation.
In examining the three heritage cases below, this article looks at how courts have engaged with Indigenous laws and worldviews 'within' the legal frameworks of cultural heritage (though, not restricted to stand-alone cultural heritage legislation). We acknowledge that broader work has already been done in this area, particularly from a social science perspective. 110 We also acknowledge that there are other cases that deal with similar issues. However, our particular focus is deliberately on three recent cases decided over 2015-16, in different jurisdictions and relating to different statutory contexts. This approach is useful as a way of emphasising the recurring challenges faced by courts in this area, noting the similarities and differences in approaches of various judicial officers and seeking to suggest that judicial officers are finding ways to overcome colourblindness even within the 'confines' of the court.
Darkinjung Local Aboriginal Land Council
In Darkinjung 111 the Land and Environment Court of NSW upheld objector appeals under the Environmental Planning and Assessment Act 1979 (NSW) challenging a project approval application for the continued operation and extension of an existing sand quarry. One of the issues the Court was required to consider was the impact of the expansion of the quarry on the cultural heritage values of the surrounding landscape of the Darkinjung people, particularly by isolating a 'Woman's Site' and the 'Stone Arrangement Site' and known engravings. 112 The project had the capacity to destroy or degrade the landscape in which these and other sites exist and compromise the spiritual and cultural connection that the Darkinjung have to land and to the site. 113 This in turn had the capacity to further exacerbate the process of fragmentation of Aboriginal heritage that had occurred in the area. 114 The destruction of the site was not merely destruction of artefacts, but rather 'the erasure of an occupation area which informs the significance of surrounding engravings, and is part of the cultural landscape as a whole'.
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While the Court noted that some of the evidence demonstrating the connectedness and relationship between sites and their location in the broader landscape was incomplete, it nevertheless upheld the claim applying the precautionary principle and the Burra Charter principles. 116 The Burra Charter is produced by the Australian branch of the International Council on Monuments and Sites and provides a best practice standard for managing cultural heritage places. 117 The case reinforces the need for Aboriginal cultural heritage to be thoroughly assessed at the commencement of any development proposal. This assessment must encompass all aspects of the Burra Charter -not merely that of archaeological significance -including the need to examine the broader landscape within which the proposed development is sought to be placed. In addition, the decision emphasised the need for an assessment of not merely historic, but also contemporary, values of the land in question. Finally, it is clear that a great depth of knowledge is required when decisions are made that may irreparably impact upon areas of high cultural value. And in the absence of this information, application of the precautionary principle may be appropriate. 118 
Tasmanian Aboriginal Centre [No 2]
In the decision of the Federal Court in Tasmanian Her Honour stated that the protection of the EPBC Act extended not only to individual sites but to the area as a whole, recognising that the integrity of landscapes in their totality were of value to Aboriginal peoples. The decision was the subject of a successful appeal by the Tasmanian government. 124 The government, and the Commonwealth appearing on appeal as an intervenor, argued that Mortimer J had erred by overly narrowly construing the terms 'governmental action' and 'action', and in characterising the Indigenous heritage values of the landscape by reference to evidence of its significance to the Aboriginal community, rather than, as a matter of construction, by reference exclusively to those values expressly described in the listing statement.
The Full Court of the Federal Court agreed, in part, holding that the trial judge had erred in determining that a declaration that the tracks were open was sufficient to constitute an 'action' under the EPBC Act. 125 Furthermore, the Court accepted the argument that the National Heritage values were the values in the National Heritage list. 126 However, the Court went on to hold that the approach advocated by the Tasmanian Government -that the expression of the value was incapable of either explanation or contextualisation by other material -was too narrow. 127 Rather, the Court found that to appreciate the nature of the National Heritage value (and therefore, Indigenous heritage values) of a place may require some context and background which could be given by other material found, or referred to, in the National Heritage List; namely, the history of the area and the full cultural and historical significance of 'what can still be found there'. Not dissimilar to Darkinjung, the Tasmanian Aboriginal Centre litigation (and the first instance decision in particular) is important insofar as it has, albeit in small part, sought to dissolve the silos that exist in Australia's patchwork protection of Indigenous cultural heritage by considering heritage and a wider cultural and spiritual environment, or landscape, together, rather than separating 'pieces' of heritage (typically the more tangible or physical aspects of Indigenous cultural heritage) from country. It is no coincidence that Mortimer J also presides over native title cases.
Robinson v Fielding
In the recent WA case of Robinson, 129 Chaney J upheld an application for judicial review under the Aboriginal Heritage Act 1972 (WA) ('AH Act'). Relevantly, Marapikurrinya Yintha (Port Hedland habour and adjoining creeks) had been placed on the WA Register of Aboriginal Sites in 2008 under the AH Act. 130 However, in 2013, Marapikurrinya Yintha was identified as 'not a site' at a meeting of the Aboriginal Cultural Materials Committee ('the Committee') (a statutory body under the AH Act).
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The Department of Aboriginal Affairs published guidelines relating to section 5 of the AH Act ('the Guidelines') about six months prior to the relevant decision in Robinson.
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The Guidelines set out additional criteria that were to be taken into account when determining whether a place is a 'sacred, ritual or ceremonial site'. These included: '[t]he meaning of "site" is narrower than "place"' and 'for a place to be a sacred site means that it between the Indigenous heritage site and the related legislative framework was common to all three cases.
Further, as is evident from all three examples, it is useful to look across legal and statutory jurisdictions, to better understand and analyse how Indigenous heritage has been interpreted, understood, and applied.
IV CONCLUSION: NEAR SIGHT AND FAR SIGHT
The decisions of Darkinjung, Tasmanian Aboriginal Centre [No 2] and
Robinson, together with other initiatives, demonstrate the impact that courts can have in protecting Indigenous cultural heritage. However, courts can only work with the legislation before them, and moreover, within the constitutional and institutional structures and cultural norms that bind them, both in theory and in practice. Although there have been some legislative improvements, considerably more effort needs to be made in 'bringing together' the current patchwork of legal protection in this area.
This reform is hard, as it involves amendments to multiple statutes and negotiated compromises between various vested interests. Such reform also requires the executive arm of government to work cooperatively across silos and across jurisdictions, and no doubt across political boundaries.
Moreover, it is clear that improving the way Australia's legal system as a whole approaches Indigenous cultural heritage requires more, and better, consultation and engagement of all communities, especially Indigenous communities. 139 Meaningful consultation with Indigenous communities allows for the potential discovery of innovative local solutions that rely on 'bottom-up' governance. Local solutions can often have more 'buy-in', in the sense of support and participation, from the community -both Indigenous and non-Indigenousas well as having an important educative role. Such solutions can then operate to enhance the protection offered by current legislation, or even, potentially, act as the basis for broad-scale legislative reforms. For Indigenous cultural heritage to be properly protected, the whole of country must be acknowledged and the whole of country must be seen by legislators and courts alike.
Having said this, attempts to reform the legal protection of Indigenous cultural heritage are making progress, albeit slowly. In the meantime, the courts are continuing to evolve their understandings of Indigenous worldviews and conceptions of heritage.
